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deposit or share account in a Federal
or State chartered depository institu-
tion; a loan participation; a letter of
credit or other form of bank indebted-
ness incurred in the ordinary course of
business; units of a collective invest-
ment fund; interests in a variable
amount note in accordance with 12
CFR 9.18; U.S. Savings Bonds; or any
other instrument the OCC determines
does not constitute a security for pur-
poses of this part.

§12.3 Recordkeeping.

(a) General rule. A national bank ef-
fecting securities transactions for cus-
tomers shall maintain the following
records for at least three years:

(1) Chronological records. An itemized
daily record of each purchase and sale
of securities maintained in chrono-
logical order, and including:

(i) Account or customer name for
which each transaction was effected;

(ii) Description of the securities;

(iii) Unit and aggregate purchase or
sale price;

(iv) Trade date; and

(v) Name or other designation of the
broker/dealer or other person from
whom the securities were purchased or
to whom the securities were sold;

(2) Account records. Account records
for each customer, reflecting:

(i) Purchases and sales of securities;

(ii) Receipts and deliveries of securi-
ties;

(iii) Receipts and disbursements of
cash; and

(iv) Other debits and credits per-
taining to transactions in securities;

(3) Memorandum order. A separate
memorandum (order ticket) of each
order to purchase or sell securities
(whether executed or canceled), includ-
ing:

(i) Account or customer name for
which the transaction was effected;

(ii) Type of order (market order,
limit order, or subject to special in-
structions);

(iii) Time the trader or other bank
employee responsible for effecting the
transaction received the order;

(iv) Time the trader placed the order
with the broker/dealer, or if there was
no broker/dealer, time the order was
executed or canceled;

12 CFR Ch. | (1-1-06 Edition)

(v) Price at which the order was exe-
cuted; and

(vi) Name of the broker/dealer uti-
lized;

(4) Record of broker/dealers. A record
of all broker/dealers selected by the
bank to effect securities transactions
and the amount of commissions paid or
allocated to each broker during the
calendar year; and

(5) Notifications. A copy of the written
notification required by §§12.4 and 12.5.

(b) Manner of maintenance. The
records required by this section must
clearly and accurately reflect the in-
formation required and provide an ade-
quate basis for the audit of the infor-
mation. Record maintenance may in-
clude the use of automated or elec-
tronic records provided the records are
easily retrievable, readily available for
inspection, and capable of being repro-
duced in a hard copy.

§12.4 Content and time of notification.

Unless a national bank elects to pro-
vide notification by one of the means
specified in §12.5, a national bank ef-
fecting a securities transaction for a
customer shall give or send to the cus-
tomer either of the following types of
notifications at or before completion of
the transaction or, if the bank uses a
registered broker/dealer’s confirma-
tion, within one business day from the
bank’s receipt of the registered broker/
dealer’s confirmation:

(a) Written notification. A written no-
tification disclosing:

(1) Name of the bank;

(2) Name of the customer;

(3) Capacity in which the bank acts
(i.e., as agent for the customer, as
agent for both the customer and some
other person, as principal for its own
account, or in any other capacity);

(4) Date and time of execution, or a
statement that the bank will furnish
the time of execution within a reason-
able time upon written request of the
customer, and the identity, price, and
number of shares or units (or principal
amount in the case of debt securities)
of the security purchased or sold by the
customer;
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(5) Amount of any remuneration that
the customer has provided or is to pro-
vide any broker/dealer, directly or indi-
rectly, in connection with the trans-
action;

(6) (i) Amount of any remuneration
that the bank has received or will re-
ceive from the customer, and the
source and amount of any other remu-
neration that the bank has received or
will receive in connection with the
transaction; unless:

(A) The bank and its customer have
determined remuneration pursuant to
a written agreement; or

(B) In the case of government securi-
ties and municipal securities, the bank
received the remuneration in other
than an agency transaction.

(ii) If the bank elects not to disclose
the source and amount of remunera-
tion it has or will receive from a party
other than the customer pursuant to
paragraph (a)(6)(i) of this section, the
written notification must disclose
whether the bank has received or will
receive remuneration from a party
other than the customer, and that the
bank will furnish within a reasonable
time the source and amount of this re-
muneration upon written request of
the customer. This election is not
available, however, if, with respect to a
purchase, the bank was participating
in a distribution of that security; or,
with respect to a sale, the bank was
participating in a tender offer for that
security;

(7) Name of the registered broker/
dealer utilized; or where there is no
registered broker/dealer, the name of
the person from whom the security was
purchased or to whom the security was
sold, or a statement that the bank will
furnish this information within a rea-
sonable time upon written request
from the customer;

(8) In the case of any transaction in a
debt security subject to redemption be-
fore maturity, a statement to the ef-
fect that the debt security may be re-
deemed in whole or in part before ma-
turity, that the redemption could af-
fect the yield represented and that ad-
ditional information is available upon
request;

(9) In the case of a transaction in a
debt security effected exclusively on
the basis of a dollar price:
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(i) The dollar price at which the
transaction was effected; and

(ii) The yield to maturity calculated
from the dollar price, unless the trans-
action is for a debt security that ei-
ther:

(A) Has a maturity date that may be
extended by the issuer thereof, with a
variable interest payable thereon; or

(B) Is an asset-backed security that
represents an interest in or is secured
by a pool of receivables or other finan-
cial assets that continuously are sub-
ject to prepayment;

(10) In the case of a transaction in a
debt security effected on the basis of
yield:

(i) The yield at which the transaction
was effected, including the percentage
amount and its characterization (e.g.,
current yield, yield to maturity, or
yield to call) and if effected at yield to
call, the type of call, the call date, and
call price;

(ii) The dollar price calculated from
the yield at which the transaction was
effected; and

(iii) If effected on a basis other than
yield to maturity and the yield to ma-
turity is lower than the represented
yield, the yield to maturity as well as
the represented yield, unless the trans-
action is for a debt security that ei-
ther:

(A) Has a maturity date that may be
extended by the issuer thereof, with a
variable interest rate payable thereon;
or

(B) Is an asset-backed security that
represents an interest in or is secured
by a pool of receivables or other finan-
cial assets that continuously are sub-
ject to prepayment;

(11) In the case of a transaction in a
debt security that is an asset-backed
security, which represents an interest
in or is secured by a pool of receivables
or other financial assets that continu-
ously are subject to prepayment, a
statement indicating that the actual
yield of the asset-backed security may
vary according to the rate at which the
underlying receivables or other finan-
cial assets are prepaid and a statement
that information concerning the fac-
tors that affect yield (including at a
minimum estimated yield, weighted
average life, and the prepayment as-
sumptions underlying yield) will be
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§12.5

furnished upon written request of the
customer; and

(12) In the case of a transaction in a
debt security, other than a government
security, that the security is unrated
by a nationally recognized statistical
rating organization, if that is the case;
or

(b) Copy of the registered broker/deal-
er’s confirmation. A copy of the con-
firmation of a registered broker/dealer
relating to the securities transaction
and, if the customer or any other
source will provide remuneration to
the bank in connection with the trans-
action and a written agreement be-
tween the bank and the customer does
not determine the remuneration, a
statement of the source and amount of
any remuneration that the customer or
any other source is to provide the
bank.

§12.5 Notification by agreement; alter-
native forms and times of notifica-
tion.

A national bank may elect to use the
following notification procedures as an
alternative to complying with §12.4:

(a) Notification by agreement. A na-
tional bank effecting a securities
transaction for an account in which
the bank does not exercise investment
discretion shall give or send written
notification at the time and in the
form agreed to in writing by the bank
and customer, provided that the agree-
ment makes clear the customer’s right
to receive the written notification pur-
suant to §12.4 (a) or (b) at no additional
cost to the customer.

(b) Trust transactions. A mnational
bank effecting a securities transaction
for an account in which the bank exer-
cises investment discretion other than
in an agency capacity shall give or
send written notification within a rea-
sonable time if a person having the
power to terminate the account, or, if
there is no such person, any person
holding a vested beneficial interest in
the account, requests written notifica-
tion pursuant to §12.4 (a) or (b). Other-
wise, notification is not required.

(c) Agency transactions. (1) A national
bank effecting a securities transaction
for an account in which the bank exer-
cises investment discretion in an agen-
cy capacity shall give or send, not less

12 CFR Ch. | (1-1-06 Edition)

than once every three months, an
itemized statement to each customer
that specifies the funds and securities
in the custody or possession of the
bank at the end of the period and all
debits, credits and transactions in the
customer’s account during the period.

(2) If requested by the customer, the
bank shall give or send written notifi-
cation to the customer pursuant to
§12.4 (a) or (b) within a reasonable
time.

(d) Collective investment fund trans-
actions. A national bank effecting a se-
curities transaction for a collective in-
vestment fund shall follow 12 CFR 9.18.

(e) Periodic plan transactions. (1) A na-
tional bank effecting a securities
transaction for a periodic plan (except
for a cash management sweep service)
shall give or send to its customer not
less than once every three months, a
written statement showing:

(i) The customer’s funds and securi-
ties in the custody or possession of the
bank;

(ii) All service charges and commis-
sions paid by the customer in connec-
tion with the transaction; and

(iii) All other debits and credits of
the customer’s account involved in the
transaction.

(2) A national bank effecting a secu-
rities transaction for a cash manage-
ment sweep service or other periodic
plan as defined in §12.2(j)(2) shall give
or send its customer a written state-
ment, in the same form as under para-
graph (e)(1) of this section, for each
month in which a purchase or sale of a
security takes place in a deposit ac-
count and not less than once every
three months if there are no securities
transactions in the account, subject to
any other applicable laws and regula-
tions.

(3) Upon written request of the cus-
tomer, the bank shall give or send the
information described in §12.4 (a) or
(b), except that the bank need not pro-
vide to the customer any information
relating to remuneration paid in con-
nection with the transaction when the
remuneration is paid by a source other
than the customer.

§12.6 Fees.

A national bank may charge a rea-
sonable fee for providing notification
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